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WorldCom, Inc. ("WorldCom") hereby submits its comments in opposition to the

above-captioned Petition filed by Qwest.' WorldCom opposes Qwest's petition because

it is nothing more than an after-the-fact attempt to obtain regulatory relief from the

Federal Communications Commission (the "Commission") for Qwest's failure to obtain

prior state commission approval of interconnection agreements negotiated under section

252(a)(1) of the Telecommunications Act of 1996 (the "Ac!")?

Six years after passage of the Act, Qwest now claims that there is "uncertainty"

and "controversy" that warrants a declaratory ruling concerning what types of

interconnection agreements should be submitted for state commission approval. The only

controversy here is that Qwest failed to submit for approval certain agreements that it

reached with various competitive local exchange carriers ("CLECs"). In essence, Qwest

used its monopoly position to extract certain concessions out of certain CLECs in secret

I Qwest Communications International, Inc., Petition for Declaratory Ruling on the Scope of the Duty to
File and Obtain Prior Approval of Negotiated Contractual Arrangements Under Section 252(a)(1), WC
Docket No. 02-89 (filed April 23, 2002).
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deals. On its face, section 252(a)(l) requires approval of all interconnection agreements.

There are no carve-outs or exceptions.

I. INTERCONNECTION AGREEMENTS NEGOTIATED PURSUANT TO
SECTION 252(a)(I) MUST BE SUBMITTED, IN THEIR ENTIRETY, TO
THE STATE COMMISSION FOR APPROVAL

Section 252(a)(1) requires that negotiated interconnection agreements be

submitted to the appropriate state commission. There are no exceptions or limitations on

this requirement. Qwest's argument that section 252(a)'s prior approval requirement is

limited to rates and associated service descriptions for interconnection, services and

network elements is unsupported by a plain reading of the statute, legislative history and

the Commission's Local Competition Order,l

A. Section 252(a)(I) Requires Approval of All Interconnection Agreements

Qwest's attempt to limit the filing requirement to a "detailed schedule of itemized

charges for interconnection and each service or network element included in the

agreement,,4 must be rejected. By its terms, section 252(a)(l) mandates that voluntarily

negotiated interconnection agreements be submitted to the state commission for approval

- in their entirety. Qwest misinterprets section 252(a)(l) to exclude contract provisions

from the approval process that do not describe rates or elements.

The language in section 252(a)(1 ) that Qwest highlights in its Petition does not

support Qwest's interpretation. Specifically, section 252(a)(1) provides that

"The agreement shall include a detailed schedule of itemized charges for
interconnection and each service or network element included in the
agreement."

2 47 U.S.c. § 252(a)(I).
3 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First Report
and Order, 11 FCC Red 15499 (1996) (subsequent history omitted).
4 Petition at 10.

2



This section continues with:

The agreement, including any interconnection agreement negotiated before
the date of enactment of the [Act], shall be submitted to the State
commission under subsection (e) of this section.

If Congress had intended to limit the filing and approval process to the schedule

of charges, the statute would have read like this:

"The agreement shall include a detailed schedule of itemized charges for
interconnection and each service or network element included in the agreement."
[Those portions of the agreement shall be submitted to the State commission
under subsection (e) of this section.]

Because the statute was not written in this manner, there is no other logical interpretation

to make than that section 252(a)(l) requires interconnection agreements, in their entirety,

to be filed and approved by state commissions.

Qwest's comparison of section 252(a)(l) with other provisions of contract

approval pursuant to section 252 is wholly irrelevant here. As an initial matter, an SGAT

is not a contract, just an offer of terms indicative of what CLECs should receive. The

SGAT exists solely as an opportunity to obtain approval under section 271 in states where

no CLECs have requested interconnection. Qwest's reference to section 252's arbitration

provisions is similarly irrelevant. Subsection (b)'s procedures for arbitrations are

separate and apart from subsection (al's filing requirements. In any event, in the end, the

state commission must approve both negotiated and arbitrated agreements.

B. Legislative History Does Not Support Qwest's Interpretation

Qwest's reliance on the legislative history for section 252(a)(l) for its

interpretation is also misplaced.5 There is nothing in the legislative history that lends

j Petition at 13-14.
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support for Qwest's argument that the 90-day approval process applies only to contractual

provisions that consists of the schedule of charges.

The Conference Report confirms that agreements voluntarily negotiated must be

submitted to the state commissions for prior approval. The House did recede to the

Senate version of 252(e), which specified that "[a]greements arrived at through voluntary

or compulsory arbitration must be approved by the State commission under new section

252(e)... ,,6 The Conference Report evinced no other discussion of negotiated

agreements, much less indicated in any way that certain provisions of interconnection

agreements need not be approved by the state commission. Even if the Senate

encouraged private negotiation of interconnection agreements,? that is a long way from

exempting provisions from prior approval as required by section 252(a)(l).

C. The Commission Has Interpreted Section 252(a)(1) to Require Approval

WoridCom agrees with Qwest that the Commission has authority to interpret

section 252(a) and implement rules. In fact, the Commission has already done so.

In the Local Competition Order, the Commission confirmed that section 252(a)

required all interconnection agreements to be submitted to the state commission for

approval pursuant to section 252(e)8 In implementing rules in connection with section

252(a), the Commission made clear that "the final sentence of section 252(a)(l), which

requires that any interconnection agreement be submitted to the state commission can and

should be read to be independent ofthe prior sentences in section 252(a)(l)."g This

directly undercuts Qwest's argument that the second sentence of section 252(a)(l) limits

6 Telecommunications Act of 1996, Conference Report, H. Rep. 104-458, at 125-126.
7 Petition at 14.
8 Local Competition Order. 'I! 165.

4



which agreements must be submitted for approval to only those agreements that include

itemized charges for interconnection.

II. INTERCONNECTION AGREEMENTS MUST BE APPROVED SO THAT
THEY CAN BE AVAILABLE PURSUANT TO SECTION 252(1)

Contrary to Qwest's claim, in fact, it is essentially trying to limit the scope of

CLECs' rights to "pick and choose" under section 252(i). Qwest tries to distinguish the

agreements that it did not file for approval as beyond the state commission's jurisdiction

because the agreements do not relate to schedules of charges and related service

descriptions. to CLECs can only opt-in to agreements that I) they know about and 2), that

have been approved by the state commission. Qwest's interpretation of section 252(a)(1)

would thwart both of these factors. If Qwest does not submit all agreements for

interconnection for approval to the state commission, then CLECs will not be able to

avail themselves of provisions, or entire agreements, that could facilitate their entry into

the local market.

The Commission determined that requiring filing of all interconnection

agreements best promotes Congress's stated goals of opening up local markets to

competition and permitting interconnection on just, reasonable and nondiscriminatory

terms. As a result, the Commission declared that the Act does not exempt certain

categories of agreements from the filing and approval requirements of section 252(a).11

The Commission believed, correctly, that "excluding certain agreements from public

disclosure could have anticompetitive consequences.,,12 The Commission specifically

9 [d.. 'JII 66.
10 Petition at 30-37.
II Local Competition Order, 'JI 165.
12 [d.• 'JI 168.
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cited pre-existing agreements as agreements encompassed by section 252(a), but the

Commission's discussion applies equally to the types of agreements that Qwest secretly

entered into with other competitive carriers. 13

The purpose of giving state commissions "the opportunity to review all

agreements,,14 is to avoid discrimination. The state approval process serves to: I) enable

carriers to have information about rates, terms and conditions that an incumbent local

exchange carrier ("ILEC") makes available to others; and 2) make the same terms and

conditions for interconnection available to other requesting carriers under section 252. 15

The Commission found that by requiring that all contracts be filed with the state

commissions, an ILEC's ability to discriminate among carriers is limited. 16

It is not for Qwest to decide which agreements, or portions thereof, should be

submitted for review and approval by state commissions. By only submitting certain

agreements for approval, Qwest is essentially determining which agreements will be

available to other CLECs under section 252(i). Furthermore, absent regulatory scrutiny,

Qwest can exercise its monopoly power to extract onerous concessions from individual

CLECs that are contrary to the public interest. In fact, by all accounts, Qwest entered into

these "secret deals" in return for the CLECs' commitments not to oppose Qwest's

application for interLATA, in-region authority pursuant to section 271 of the Act. 17

13 Petition at 20, 31.
14 Local Competition Order, '11165.
15 Id.
16 1d.

17 See, Letter, dated May 15, 2002, from J. Jeffrey Oxley, Vice President, General Counsel and Corporate
Secretary. Eschelon to The Honorable Michael W. Lewis, Administrative Law Judge, Office of
Administrative Hearings, Minnesota Public Utilities Commission, Docket No. P-4211CI-OI-1373,
Investigation Into Qwest's Compliance with Section 271(d)(3) ofthe Telecommunications Act of1996 that
the Requested Authorization is Consistent with the Public Interest, Convenience and Necessity, (attached
hereto as Exhibit I). In this Minnesota Public Utilities Commission 271 docket, Mr. Oxley confirmed the
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Qwest's unilateral decision to keep certain agreements outside of the approval process is

precisely the type of covert activity the Commission sought to avoid and is contrary to the

Commission's stated goals. 18

Qwest tries to minimize the importance of its side agreements with CLECs, but

these agreements, or provisions thereof, contain pertinent provisions and require public

scrutiny so long as issues of interconnection for local service are involved. 19 Provisions

or agreements addressing billing, dispute resolution, service quality or performance and

other related provisions related to the Act, are provisions that most, if not all, CLECs

need to have in their agreements. It would be patently unfair, for example, if only certain

CLECs were given the opportunity to obtain discounted service or training on ILECs'

operational support systems. CLECs are the ones that get to decide which agreements, or

portions thereof, they want to adopt, not Qwest.

CONCLUSION

Qwest's request for relief should be denied. Qwest is seeking relieffrom the

Commission for its failure to comply with the Act. Qwest was caught making secret

deals with CLECs and now it wants the Commission to somehow excuse its behavior as

lawful and consistent with the Act. There is no ambiguity in the law here. Qwest should

not be rewarded for its violation(s) of section 252(a)(l). The Commission should take all

conclusions of the Minnesota Department of Commerce that Qwest had used its control of the network's
wholesale division to benefit its retail arm in order to obtain section 271 approval. Mr. Oxley further stated
that Qwest leveraged its monopoly power to extract oral and written agreements from CLECs that they
would not oppose Qwest's merger or section 271 application. !d. at 7-8.
18 See, Confidential Billing Settlement Agreement between U S WEST Communications, Inc. and
McLeodUSA, Inc., dated April 28, 2000 (in exchange for resolution of interconnection-related issues,
McLeod agreed to withdraw its opposition to the U S WEST and Qwest Corporation merger)(attached
hereto as Exhibit 2); U S WEST Service Level Agreement with Covad Communications Company
Unbundled Loop Services, dated April 19, 2000 (attached hereto as Exhibit 3). These agreements are now
publicly available in Minnesota Public Utilities Commission Docket No. P-42l/C-02-197.
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appropriate actions necessary in light of Qwest's blatant failure to comply with a key

provision of the Act - one designed to protect CLECs from this kind of anticompetitive,

discriminatory behavior by ILECs.

Respectfully submitted,

WORLDCOM, INC.

.
~b~
Kecia Boney Lewis
Lisa R. Youngers
1133 19th Street, NW
Washington, DC 20036
(202) 736-6270

Dated: May 29, 2002
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--....._eschelon··
telecom, Inc.

May 15, 2002

TIle Honorable Michael W. Lewis
Administrative Law Judge
Office of Administrative Hearings
100 Washington Square, Suite 1700
Minneapolis, MN 55401-2138

NON-CONFIDENTIAL VERSION

Re: MPVC Docket No. P-4211CI-OI-1373 - "Investigation Into Qwest's
Compliance with Section 271(d)(3) of the Telecommunications Act of 1996
that the Requested Authorization is COllsistent with the Public Illterest,

. Convenience and Necessity"

Dear Judge Lcwis:

Pursuant to Minnesota Rules, Part 7829.0900, as well as procedural and
evidentlary rules allowiog relevant testimony of non-party witnesses, Eschelon Telecom,
Inc. (Eschelon), submits these written comments and enclosed affidavit for consideration
in this matter. As documents and information relating to Eschelon have been offered into
evidence and are the subject of discussion, Eschelon believes it is appropriate to request
an opportunity to comment. Eschelon will make witnesses availahle to re~ond to
questions, if desired. Because Eschelon is responding to materials that have been marked
confidential, Eschclon also designates the related portions of these comments, as well as
the enclosed affidavit, as confidential.

This is a docket about Qwest and its qualification for 271 approval. As to this
over-arching issue, Eschelon agrees with the conclusion ofW. Clay Deanhardt, in an
affidavit subrnittedby the Minnesota Department of Commerce (DOC), that there has
been "a pattern ofQwestleveraging its control of the network through its wholesale
division tobenefi( the efforts of its retail arm to obtain authority to offer interLATA long
distance services." See Affidavit ofW. Clay Dcanhardt, p. 11, Jines 3-5, MPUC Docket
No. P-421/CI-OJ -1373 (May 3,2002) ["Deanhardt Affidavit"]' As part of that pattern, as
pointed OUI in documents introduced by Mr. Deanhardt, Qwest sought to appropriate all .
documents relared to an audit process that documented problems with Qwest's switched
access minutes reporting (even thOllgh switched access reporting is an issue relevant to
Qwest's 271 bid), id. p. 5, lines 18-2J & p. 9, lines 13-24; Qwest offered a monetary
inducement to obtain testimony whenever requested by .Qwest in a manner suitable to
Qwest substantively, id. p. 9, lines 3-12;1 and Qwes( continued to violate Commission

IEschelOll refused 10 sign Qwesr's documents conuinlng these objectionable tenns.

730 Se<:ond Avenue South • Suite 1200 • Minneapolis, MN 55402 • Voice (6t2) 376-4400 • Fac.cimil. (612) 316.-1411
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The Honorable Michael W. Lewis
May 15, 2002
Page 2 of9

orders requiring it to stay termination liability assessments for retail-to-resale conversions
by charging them and then forcing a written agreement to obtain compliance with the
Commission's Order, id. p. 10,lines 5-14. Eschelon confirms that Qwest engaged in this
anti-competitive conduct.

fRADE SECRET DATA REDACTED

2

J

2TRADE SECRET DATA REDACTED

, Thc "10% discount" was part of an arrangement under which Qwest Was supposed to purchasc consulting
servicos fro", Eschclon. Eschtlon complained that the UNE-EscbeJon ("UNE-E") rates werc too high, as
compareu to !he UNE-Platform ("UNE-P") rates. Rather tban reduce the rates, Qwest suggested an
unwntten pncing atTangeroenr. EscheJon objected to that proposal and suggested a Jogitimate mechanism
for Qwest to parcha.« valid conrolting services from Eschelon to be reflcctcd in • written agreement.
Throughout discussions.. Qwest suggested that it was concerned about what it characterized as unfair or
overbroad use ofopt.m provisions. QwcsCs repeated protestations on this issue required Eschelon to
present it,: proposal in lighr of this cOncern to gain acceptance ofEschelon's legitimate proposal.
Therefore, EscheJon' s President pointed out to Qwest that tbe proposal "'makes it more difficult for an)'
party to opt inro oW" agreenlent:<. ,,, Deanhardt Affidavi~ p. 6, lines 18-19. His ~se oftlle term "opt into"

shows !h,lt Eschelon' s President envisioned aT the time that, although more difficult to adopt because of the
condition imposed by Qwes~ the term ma)' be available to othcr CLECs. Qwesl could have filed this
agreeme" t with the commissions and made it available to other CLECs, but it did not do so. Eschc10n
wl:lcomed the cOI:cept of being able to provide consulting to Qwest, because Eschclon btlieved that sen-ice
improvements would result from Qwesl taking advantage of Eschelon's CLEe perspective. Because lbe
agreement was in writing, Esehelon believed that Qwesr would have to hOllor it. Oth" CLECs would also .
UltimatelY benefit from improv::mcnts that were to be implemented as a result of the consulting services
(and thus there was a royalty·t)'pe fee). Service quality improvements were critical to Eschelon's business,

no Second Avenu. South· Suite 1Z00 • Minneapolis, MN 5540Z • Voice (612) 376-4400 • Facsimile (61Z) 376-4411

._::.. ,,~-~.... :-: 'f: '.~ ~." "- ~ " ~ -' - _.' - -'''d " ~.; ,-.-- -.- - '-:" - .~; .":':-.-~ ,- ....~
l"_~ '.' ~. - . . IGICe ," ala. . 'loteroet.. ...' - ':~ -..... ~_ ~ ."" J,e _""~- "'.~'

-- .-_. ----,\li-------------------------------------------



The Honorable Michael W. Lewis
May 15,2002
Page 3 of9

TRADE SECRET DATA REDACTED

•

and Escbdon made a genuine effort to implement the consulting provision to attempt to achiev~ thost
improvements. After execution of the agreement, Eschelon fonned teams orgllllized by sobjectIllancr and
spent significant resources identifying issues and preparing to meet with QweSI. In discovery, Eschelon bas
provided to the DOC morc than 500 pages documenting Escbelon's efforts to la\lneh the consulting effort
Despite Eschelon's efforts, Qwest refused to form corresponding leams or to otherwise truly accept .
consulting services. The faCI thai Qwest began [Q breach the agreement and n'eat it as a sham almost
irnmedialely sheds light nOI on the legllm.te consulting arr.ngement proposed by Eschclon but on Qwesl's
intent aDd purpose in making the agreement. Moreover, smee then, it has come to light that QweSI was
cntcriDg into other purchase agre~ments.> such as agreements ostensibly to purchase fiber capaciTYl for a
discount This additional information suggests that, from Qwcst's perspective, lhe discount was a tenn of
inteTconn~ctionfor Qwest, whicb never treated it as anything else. Either Qwe:st's rates are so inflated that
thcsc discounts still allow Qwest to earn a ptofit, or Qwest was willing to sell prodUCts below cOSt [Q keep
other competitors out of the market This suggcsts either aIlli.compctitive behJvior (raleS above cost) or an
antitnlSI ,iolation (rates below cost in monopoly environment). (As tho FCC has said that the issue of
whether rares are cost-based is relevaIlt co the 271 inquiry, the Commission m.y wanr to addre" this issue
a., p.rt of its 271 proceediD!:s 'S well.) Because Qwest imposed confidentiality restrictions on the
agreemeIlt3 with various carriers, only Qwcst was in a po,irion to know that thc term, while in the form of
various types ofpUIchase agreements, may have bccn, in rcality, a term of intOIconnection.
• Also, although Qwe,t initially described lbe Ese.l.tions and Business Solutions Letter (see WCD.3) to
Eschelon as a benr:::ficial way to avoid disputes and work on a '1msmess..to..buslnt.ss·· basis, Qwes! in fact
used that letter to threaten Eschelon with alleged breaches and mischaracterize Eschelon as a "bad business
partner." Qwes! would eall Eschelon', President or.others aIld complain, often mischaraeterizing facts and
demanding an immediate answer without time for a proper response. Esehelon found itselfin the position
of having to justify itself to Qwest to a.void even WorSE: consequenCES.

730 Second Avenue SOu'h • Su;'. 1200 • Minn..potis, MN 55402 • Voice (612) 316-4400 • FHcsimile (612) 316-4411
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The Honorable Michael W_ Lewis
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Page 4 of9

TRADE SECRET DATA REDACTED
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The Honorable Michael W. Lewis
May 15, 2002
Page 5 of9

TRADE SECRET DATA REDACTED

As indicated, Eschelon nonetheless agrees with Mr. Deanhardt's final conclusion
that Qwest has leveraged "its control of the network through its wholesale division to
benefit the efforts of its retaiJ arm to obtain authority to offer intcrLATA long distance
services." See Deanhardt Affidavit, p. 11, Jines 3-5. Although Mr. Deanhardt reaches this
concluSJon, he may under-estimate the level of pressure that Qwest, with its monopoly
power and control of the network, has been able to exert, particularly in the current
cconol1lJc climate. As a start-up company without the resources to take on Qwest on all
fronts, Eschelon has had to deal with that pressure to the best of it abilities, while staying
within the law in an area with little guidance or prccedent. Doing so has not been easy,
due to thc prcssures exerted by Qwest - Eschelon's only supplier in the vast majority of

. . 5
sItuatIons.

Eschelon cannot control the conduct of Qwest, against which Eschelon has little
bargaining power. And, Eschelon has had to choose its battles, given the risks of
opposing its monopoly supplier. When a legal obligation belonged to Qwest, therefore,
Eschelon could not take responsibility for Qwest's actions, nor should Eschelon or other
CLECs have to do so.. Qwest is responsible for meeting Qwest's obligations. For
exampIe., with respect to Qwest's obligation to file agreements, Eschelonagrees with the
following quotation by Anthony Mendoza, the DOC deputy commissioner for
telecornrnunications: '''[Qwest] is the only company that is required to disclose them to

5Although Eschelon reached agreements with Qwest in some instances Escheton also took the hiah-stakcs
risk of denyini Qwes! requestslpTOposals when necessary to avoid imp~oper conduct ODd proteet ~
E~c~elon's interests. See, e.g., Qwest's Proposed Purchase Agree=! & Qwest's Proposed Confideotial
Billini Settlement Agreement (Oct. 30, 2001) ["Qwest October 2001 Proposal"] (attached to, and discus<ed
In, Eschel'JD', Level 3 Escalation Letter to Joseph P. Naccbio, dated Feb. 8,2002), Exh.. WCD.21.

730 Second Avenue Sou'h • Suite 1200 • Minneapolis, MN 55402 • Voice (612) 376.4400 • Facsimile (612) 376.4411
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The Honorable Michael W. Lewis
May 15, 2002
Page 6 of9

the PUC. '" See "Qwest made secret agreements with competitors, regulators say," Steve
Alexander, Minneapolis, Star Tribune, Feb 15,2002. The obligation belQngs to Qwest. 6

Similarly, with respect to the 271 proceedings, the obligation to participate fully
belongs to Qwcst, as the party requesting 271 approval. Qwest has said that McLeod is its
largest CLEC wholesale customer and Eschelon is its second largest CLEC wholesale
customer. Qwest obtained, but did not disclose to regulators in the 271 proceedings,
agreements with both of its largest CLEC wholesale customers not to oppose Qwest's
271 bid. Unlike Eschelon and McLeod, which have no legal duty to participate, Qwest
bears the ultimate burden of proof as to its commercial perfonmUlce on all checklist
items, even if "no party files comments challenging compliance with a particular
requirement." FCC BANI Order, ~47.7 Regardless of whether CLECs participate in
271 proceedings, therefore, Qwest has a duty to disclose problems with 'compliance as
part of those proceedings. i Eschelon was certainly making Qwest aware of problems it

6 The fe,ieral Act places the burden on Qwest 10 make terms of interconnection, if any, available to other
CLECs, and therefore it is Qwest's respoDSibiJity to make thal detenninallOn and fUe any such agre=ents
pursuanl TO the Act. Placement of the burden on Qwest makes sense, because Qwest has superior acctss to
informaMn relevant to "-'hether a term or condition is of the type for which filing is rtquired. (For
example, while a CLEC may believe that a term is in settlement of an individual dispute, Qwest is in a
posirion to blow whether the dispute is truly unique or the experience is shared by other CLECs and
whether the same or similar solution is suitable for, and should be made available to, other CLEes.)
Nothing in the agreements prevented Qwest from flling them. Qwest could h:ivc requested written consmt
for disclosure from CLECs at my time, if Qwest claims it was concerned about the cootidenrialily
~rovisio"5 that QwesT required as part of agreements.

in the Matter ofApplication by Bell Atlanflc N<rw Yorkfor Authorization Under Section 271 ofthe
Communications Act to PrOVIde 1n Region, lnrerLATA Service in rhe Stare ofNew York, CC Docket No. 99­
295. Memorandum Opinion aIld Order, FCC 99--404 (rei. December 22,1999) ["FCC BANY Order").
'EschtlOll does not know all that has transpired in the 271 proceedings and whether all information was
disclosed. That is a matter for the commission to determine. Eschelon did Dorice the following slatmlent
by Qwesl, whicb appears to create a different impression from Eschelon's experience: "Qwest is unaware
of any circumstance, or any allegation ofa circumstlUlce, in which a paTty was prevented fro", offcring any
Utah-specific evidence at the multistate workshop specifically designed to address these issues. Qwest noW
asks the Commission to confinn that thc parties opposing Qwest's section 271 authorization have had
sufficienl opportunity lo presenl Utah-specific evidence supporting the UNE pricing, intrastate access
charge, allel other claims already resolved in QwesT's favor by Staff. QweS! further asks that the
Commission clmfy that. under the terms of the Report on Public Interest, it will entertain only such new
evidence Or argumenls thal the parties were demonstrably unable to offcr in the Mullistale !'roceeding.
QwesT s~bmits tim no such Utah-specific evidence or arguments exist." Qwest Corporation's Petition For
Clarificalion And Reconsideration OfThe Commission's Report On 1be Public Interest, Tn rhe Marrer of
the Applicarion ofQWEST CORPORATIONfor Approval ofComplitmee wirh 47 US.c. § 271 (d)(2)(B),
Utah Docker No. 00-049-08, p. 6 (March 12,2002). Although Qwest may arguc that Eschelon and
McLeod were not "prevented" from submining evidence because Mchelon :rod McLeod "agreed" not to
oppose Qwt;st in 271 proceedings, <{west'S decision not to disclose these agreements precluded parties:and
commissions from making that judgment for themselves. Mo~covcr, Qwcst's laner representation (!har no
Utah-specific evidence or .rguments exisreel relating to UNE pricing, inlrastate access cbarges, ~nd olber
issues) is simply nOl the case. Beforc, during, and after the time ~lat OweS! made this statement Eschelon
was raising evidence and arguments (including Urah-specific mform.tion) rtlaling to problems ':"ith UNE
pncmg, access charges and other issues with Qwest. The evidence and arguments did exist and were
known to Qwcst.

730 Second A"enlJe. South· Suite 1200 • Minne:ap(l)js, MN .~S402 • Vl)i~c (612) 376-4400 • Fac,,:..':;imilc (612) 376-4411
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The Hunorable Michael W Lewis
May 15, 2002
Page 7 of9

was expenencing in the states· in which Eschelon operates (Arizona, Colorado,
Minnesota, Oregon, Utah, and Washington). Only Qwest controls, and is responsible for,
whether Qwest meets its obligation to disclose those issues in discovery and 271
proceedings when Qwest has an obligation to do so. Qwest's conduct throughout the
course of the 271 proceedings in meeting this obligation is relevant to the determination
of whether granting 271 approval to Qwest is in the pUblic interest. The public interesT
analysis, therefore, is broader than whether Qwest should have filed certain agreements
and includes whether Qwest acted with appropriate candor to the commissions about the
reason for CLEC non-participation in proccedings and with respect to CLEC concerns
about service performance known to QwesT at the time.9

A key reason that the COTnImssion and DOC are now able to review these issues
is that Eschelon tried to ensure that matters were documented, despite Qwest proposals to
enter into unwritten agreements and Qwest requests that Eschelon stop documenting
events and turn over documents to Qwesl. It has been a difficult task to document events
in a manner that attempts to avoid threats and retaliation by Qwest while still resulting in
documentation of some kind. The focus on whether agreements were filed with
commissions fails to recognize the feat the EscheJoTl accomplished by getting anything in
writing at all. 10 In contrast, McLeod's agreement not to oppose Qwest in 271
proceedings, for example, was reportedly an oral agreement. See "States Probe Qwest's
Secret Deals To Expand Long-Distance Service," Wall Street Journal, p. AI 0 (April 20,
2002) CAs part of that deal, McLeod agreed to stop its opposition to the Qwest-U S West
merger. The company also had a verbal agreement to not oppose Qwest's entry into'
long-distance, McLeod officials told regulators, a contention that Qwest does not
dispute. "). 11 Eschelon understands how Qwest could extract such an oral agreement,
given Qwest's monopoly power and control over the network, and the circumstances
confronting CLECs faced with Qwest's tactics. Eschelon obtained written agreements
and confirmed events in writing. Mr. Deanhardt and others reviewing these issues are
able to track and discuss the Eschelon agreements precisely because the information is in
writing. Qwest would have had it otherwise, a fact that the Commission may want to
review :lS pan of the public interest analysis.

9The faCT that some IIllitttTS have since beep settied does not mean that the matte~s never existed or did not
need to b" disclosed by Qwesl .1 the time, nor docs il mean that all underlying prop!ems that I<ad to the'
settlemem have Peen resolved so thaT other CLECs will not cxperiene< them. Eschelon still has unresolved
disputes with Qwest, including the matter of missing switched access minutes and the 100% inaccuracy of
the UNE·Star bills received from Qwesl.
10 AlthOU;:D wrinen, the commitments were nonerheless IlOI fully hOIlored. Qwesl breached the agrc:emOIlts
m severa) respects, and promises made (,uch that UNE-Star would be " working "Item"tive to UNE-P) did
not m"terialize. See, e.g., Affidlvit of J. Jeffrey Oxley, In the Maller of the Complain! ofAT&T
Communication! ofEhe Midwest. Inc. Agoin.,-' Qwest Corporation, PUC DochtNo. P-42t/C-Ol-391 (April
18,2001) (copy anached).
11 --:-s QWl~st kn~w when proposing unwritten agreements, opti:lg in to an unwritten agreement is a highly
unlikely scenano If the agreement is written, at Ie.." there is a better chance thaT the agreement'will be
produce:d in discovery or otherwise become known so that, if a detemunation is n1ade that the agreement
should bave been filed, other CLEC, may toke ad"!Il!age of it.

730 Second Avenue SOuth' Suite 1:100 • Minneapolis, MN 55402 • Voice (612) 376-4400 • Facsimil" (612) 376.4411
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The Honorable Michael W. Lewis
May 15,2002
Page S of9

Qwest's conduct with respect to Eschelon, McLeod, or other CLECs with which
Qwest had agreements (such as Covad, New Edge, or the other small CLECs),ll needs to
be reviewed in context. Qwest created, and is responsible for, the current situation and
the fact that the market is still not truly open to competition. In the fall of 2000, Qwest's
Chairman and Chief Executive Officer, Joseph Nacchio, publicly announced an
agreement with McLeod, which he characterized as a significant positive development.
He stood before the Regional Oversight Committee (ROC) and told members that Qwest
was going to go behind closed doors and work out differences with CLECs, rather than
litigate them. Representatives of Qwest repeatedly said they wanted to work on a
"busines~-to-bLl~in"ss" basis with Eschelon, rather than litigate issues. They also
continually attempled to distinguish Qwest from the former company, US West, and
asked. for time to make the transition to become a more CLEC-friendly wholesale
bLlsine~$.ll Other CLECs and ·the commissions probably heard theSe same kinds of
statements. As the Escalations and Business Solutions Letter (see WCD-3) shows,
Eschelon's management wanted to believe in the promise of a better relationship under
new management and attempted to use the non-litigious path touted by Qwest. It didn't
work.

From the lack of competition in the market and am continued service problems
that have not all been solved by ongoing proceedings and testing, it is apparent that the
litigious path hasn't worked either. AT&T and WorldCom have not only actively
participated in the 27 I proceedings but also both successfully brought complaints against
Qwest for anti-competitive behavior. The complaints took a long time to litigate (much
longer than companies like Eschelon could bear), and neither company received any
compensation as a result of the behavior, even though they had to expend substantial
resources proving the anti-competitive behavior (more resources that Eschelon could
afford). Despite all of this, the market is not truly open. Competitors have been stymied.
Regulators have been too.

In other words, regardless of the party or approach taken, Qwest has succeeded in
stonewalling and preventing development of competition. This conduct supports
Mr. Deanhardt's final conclusion.

Il See Amended Verified Complaint, 1n the Matter of the Complaint of the Minnesota Department of
Commerce AgaiDSt Qwcst Corporation Regarding Unfiled Agreements, MPUC Docket No. P-4211C·02­
197 (Marth 19,2002). The "small CLEes" include the following 10 CLECs: HomeTown Solutions,
HutchioS(OD Tekcommunicarions, MainsrreeT Communications, Onvoy Coinmunicatiolls, NOTtllStar Access,
Otter Tail Telecom, Paul Bunyan Rural Telephone Cooperarive, Tek,star Conmnmic.tioDS, VAL·ED Joint
Venture, and WETEC See id. ~ 196 .
:3 Qwe&t ~lso made negative stat~ments !bout AT&T and WorldCom, indicating that those companies were
not ",any interested in getting into business but had their own agendas to keep Qwes! out of the mterLATA
market Qwesteneouraged Eschelon management to be dIfferent from those cOmpames and work with
Qwest outsJde of the regulatory arena to develop a betterbusin<ss relationship. Eschelon's man.gemeni
did not agree with Qwe.t, but Qwe.t" statements abollt AT&T and Worleom show Qwest's Strategy of
castio.g CLECs as "good" business partners or '~ad" business partners.

730 Second Avenue South' Suite 1200 • Minneapoli•• MN 55402 • Voice (<i12) 376-4400 • F.csimilc (612) 376-0<411
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The Honorable Michael W. Lewis
May 15,2002
Page 9 of9

Eschelon appreciates this opportunity to file comments and clarify the record.
Eschelon also requests an opportunity for oral presentation pursuant to Minnesota Rules,

Part 7829.0900.

Sincerely,

JJ~fJi!y tklLyhze-
Vice President, General Counsel, and Corporate Secretary

cc: Service List

730 Second Avenue South .. Suite 1.200 • MinnCo1polis. M.'155402 .. Voice (612) 376~O .. Facsimile (612) 376..4411
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SUBJECT TO RULE OF EVIDENCE 408

CONFIDE~TIALBIL4tLGSETTLEMENTAGR~EMENT

This ConfidenUafBilling Settlement Agreement ("Agreemimi-), dated April2g~

2000, is between U S WEST Communications, Inc. ("LJ S WEST".) 'and M~LllodUSA
• . . I

,~. "'C".

Inc. (;McleodUSA"). who hereby enler into this Confiden~al ·~nlin9 ·SetUeme~t

Agreement with regartlto.the follpwing:

RECITALS
...':". -:. ".

1. U S WEST is an incumbent local excl1a~ge provide~ operating in ·the
-. . ,

sidles of Arlzon." Colorado, Idaho, Iowa, Minnesota, Monfana. Nebraska, New Mexico,

North Dakota, Or~gon. South DakOla~ Utah, Washington, and Wyoming,

2. McLeodUSA is a competitive local eXchange provider ·that. wiU- soon

operate in all fourteen states of U S WEST's operating region.

pu~uant 10 the Acl U S WEST and McLeodUSA operate under those agreemepts In ...... _. . ..
r.artain slates, as weR as various state ~nd federal tariffs. ,"

.
4. McLeodUSA has intervened in lhe. U S WEST/QWeST merger

proceedings that have been or are being condUcted by s·8veral states within U S
-

WEST's 14-stat'3 region, induding Arizona, Minnesota. Montana, Utah. Washington and

Wyoming.

5. Disputes betwe~n 'the p~rtieshave ariSen In anumber'Of sktes ~under--- .- ...
. '...

Ql10435
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both the Interconnection agreements and tariffs regarding a number of billing Issues,. .
inClUding nonblocked CenlIex service. sUbscriber list information char~es. reciprocal

compensation and interim pricing. .'

6. In an attempt to finally resolve those issues in dispute, including

Mcl.eodUSA's opposi\ion to the merger. and avoid deiay and costly Iitig~Uon. ths

p,uties voluntarily enter into this ·Confidential Billing Settlement Agre4!!ml!!rit to 'resalve all

disputes. claims and controversies between the parties, ·asof .,the.dale.oLthill . ,.

Agreement that relate to the matters addressed her'ein and release aU Claims related to
. . ' ·.1

Ihose matters.
.'

-;.

£ONFIDENTIAI. BILLING SETTLEMENT AGREEMENT

1. In consideration for McLeod~SA's withdrawal from the mergerdockllts-: ~",nd
'.-

within fIVe (5) busines.s .days after McLeodUSA has withdrawn its opposition .10 Ihe

mel!ler iniinsi~tesa'1d. c:!!Sl)1issed its penCling'FCCporiiiiai~i~irairig~~I:i~~rlb~rlist .

Irif9'~<IDorrCh~f.9~. i.J 'SWEST wjupayMc~e09u§A.!1:~ijIj1li§rfjo,r~~~e-tne.h >­

nO~blocke~ 6entrex ~erviceand subscriber liSt intormatio~ ~iIlirigllispjjl~s:Tlf~"'ofrr1 p~. . - ".. ' ... - .. ,'"

payment will consist of bill crediis (if payment has not l?een made) or cash payiri~~t~to ... . ,'. .'. . - .

McLeodUSA.
'"

2. Effec.live ~pon merger closure .snd $ub..je~ fO,the ~da:rtjQn~1 t~rmS desdn"b~d

below. U S WESTwill·pay McLeodUSA $25.5 million to' resolve fuiscellaneous bnnng

disputes. The f('rm of payment wm consIst of a cash payment to McLeodUSA. ,payable

within five (5) business days following merger closure;

a. Nonl:lock:ed Centrex Service: Subject to McLeodUSA'swilhdrawal from the
.....__ - , .. - - -:-._--_ - ----,~-_._ -

merger doc~ets and dismissal of its Fcc complaInt, McLeodUSA and U S WEST agree

QII0436
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lila.. upon payment to McLcodU5A of the $4,2 m'lliion described in paragraph 1. all

disputed Centrex related charges Incurred through March 31, 2000 have been fully

r~solved and all claims for such charges are released, E1fective immediately, for "

Centrex service charges incurred on a going-forward basis. the parties will continue ,to

negotiate, in good faith. a business-to-business resol~tion,

. ,

b, Subscriber List Information Charges: Subjecl to McLeodUSA's withdrawal

from the merger doellets and dismissal of its rCC complaint, U S WEsT ~nd .

McleodUSA agree that upon payment 10 McLeodUSA of the $4:2 mnlion described In,

paragraph 1, all disputed amounts incurred through March 31,2000 have been fUII~,

"-

resolved and all daims for such charges are released, McLeodUSA agrees to
.-

imlnediately dismiss ifs pending FCC complaint regardrrig subscnoer list informatio1l-~_

ch:iryes, Effective Immediately. 01:1 a going-forward basis, McLE!Od\JSA will pay the

.$,04 (per Iis.lIrygfor initi~lfoad) ,anllS,06Jper Jisiinl:i¥~r UPdat~~ ~i~ji(~~~iCij~:et list

i~fot~atiOil 01 ""U~hotherlm~f~~!"s;as'ri1~YbeeSt~,<:~i:;heabY ~I1Y'£9st:aockel·'

.pm~eedin9~ or ra;es the partles ~ay ne~otiate.lng;'~df~ith, on a business.to-buslnes~". '. .-: .. :" , .'

b<:lsls, 80th'p;i'rtj(~S reserve the right to participale fully in future rate deler!!lination

proceedin,9s.

-
c, C0f!!eensation for Traffic Exehan~: Upon'paymenl'to MeLeodUSA'of the

$4.2 million described in paragraph 1, in all elCisting and future states, for the period of
, . . .

Murch 1, 2000 through December 31, 2002, the parties agree to immediately amend'

their existing illterconnecliollsgreements to change the reciprocal comp~salj~n terms

1r.0~ a usag....based system to a·bi~a~d ~~~p. arrangelTjent for local and internet-
- . .... ~ .. ---- . ~ ....-- _. -- - ~ ... - -, -

relaled traffic, and to incorporate such a bm and keep arrangement into any future

_._. D'
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Inte\C;ooneclion agr8Qments in any of U S WESTs fourteen slates, SubjQcllo merger

dosure, boU, llarlics agree not 10 bill usage'to one another in any existing or future,

.
slate between March 1, 2000 and the date of merger closure. However. in the evenl

. -:.

thalthe merger between U 5 WEST-and QWEST does not close. U S WEST will

retroactively b~1 McleodUSA for the tnJe~up for reciprocal compensation for. usage

through February 29, 2000 at theapprop~at~slatscommissioo-approved ..ales, Both

parties may bRl each other retroactively for the usage not bHled betWeen March 1,2000

,and the dato on which it is officially announcedthat the merger will not close, based o~,.

','

aPI>ropriala stetp. commission-approved'rates or the currently existing interconnectIon

" . -- ,

agreement(s). U S WEST and McLeodUSA agree to pay the undisputed portio!,! of ,
.-

such rotroactive usag's billing at the appropriate state commission::approved rates wi2hin.-
rivo (5) business days of receiving each other's invoice,S for the saine, In a~dition. jf the

me~gerdO~5not cI6~e;the part;eS~iJI.iriJ~~i~_~~Y~iii~n~their e~is~n9]r)t~;cOl)i'Iectiori
.' '.·'-..:.: ......".:~~~;,~~~:'O:-:f ••·z::~""Z.looo

agreerT!~~~ ..a!=o/~!!)g!y. '
, '. . ".-:',' .

d, Interim pricing: Subject to me~erclosure 'and In c0l13ideration rorthe bm

and keep arran9~menlagreed upon above. US WEST andMcleodUSA agre,e that all, ,

interim ~ales. except reciprocal compensation rales. will be lreale'd as final and 'any floel
, ' ,

- ~ . .'

commission orders entered in any oftne 14 states in U S WEST's territory throllgh Apnl

30.2000, and on a going-forward basis through D.ecember 31,2002. (except as such

orders may retal.. to reciprocal compensation rales for the period between March 1.

2000 at'Id December 31, 2002-raciprocal compensation is addressed lri paragraph 2.e.

ot this agreement) will be applied prospectively to McleodU5A. and not retroactively.
. ' .. -. ,.", - ~ ._-' .. _-_ ....•. - , .0.·_······

In addition. U S WEST agrees that this settle~ent term will apply throughout the terms

Ql10438
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or the parties' existing interconnection agreements, Thus, both Parties agree not to bill

each other for any true-ups associated with final commIssion orders that affect.lnterim

prices and' release claims for such tNe-Ups.

e, fentre:< Service Agreements: For ¥cLeodUSA's live-year Centrex Service
.. . .'

Agreemenls.that expire ~efore Decernber31. 2002, the F'ilrtles2greeto extend the

terms and pricing of those agreerTiBnls until Deceri!ber :31,2002.. .. ..~.. .

. 3. For'V<lluable cQnsiderationm~ntionea~bov~,\the receipt ~iid sUffiClehey'of

which are hereby acknowledged, McLeaduS ~.and U S WEST do hereby release and

forever discharge the other and the other's associates. owners, stockholders,
.1. .

predecessors, successors, agents. directors. officers. partners, employees.

representatives, employees of affiliates, employees of parents. employees of

sUhsidiaries, affui3lr~s, parents, subsid~ai1es,insiJraiice c:ame~s, b?nding co.~panies

.•...~~.~~:;f:~~~~~~~~·~i:':~~~~{tr~J~~~g~ci~~;,,~~~~~~'~i~cr;
.,h'i"law.;undersla1Jte.'or In equi!Y.~suJtSi'ap~als. "-petitiO:ns,·lje)jts7Iiens;\COn~dfo •.

-." ~:~·'~' ..~-~~~-~~··"~··/::·~~T~~:~-·:· :::';':" .' ·':'·~·:~.-~:'~T:?:;~:~~~~;~~~:}~~~~~T!t~:(:~_ .. _.,~" ~ .."'_-- . " ,.' .
6greemQnts. prornises.liabjlity.Claims;·affirm;!tive·d.er~l)ses,orfsets:demandS,'

, ;. '.' .',. . '.. . . ~,;' . -:; ..~.':'~ ..• , ::;.

diu'nages, losses. costs, claims for restillrtlon, and expenses, ot'any nature whatsoever•
. ' ". . - ""'.: .

fIXed or contingent, known or unknown.. past and presentasserled or that cOuld have
~: .. .

been asserted 01 could be asserted in any way relating to or arising oUt of the timing

disputcs/matten; addressed herein.

4. The terms and conditlons contained in this Confidential Billing Se~lement

AUreemen! shall inure to the benefit of. and be binding upon, Ille respective

.'

5. McleodUSA hereby covenants and warrants that it has not assigned or .•
; .

5
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lransferred 10 any person any claim. or portion of any claim which is re\e:lsed Or

discharged by this Confidential BUling S~~ement Agreeme!"t

6 '. -rhe Parties expressly agree thaI they wnJ keep the substance' of:th;

negotiations .md or conditions of the settlement and the terms or substance of this

Confidential Bilfing Settlement Agreement slridly confidential. The parties further agree
, '.

that they will not comitl~nlcate (orally or in writing) or In any way disclos.e'llie substan~

of negol;Ji ";15 artd/or conditions of the, settlement and the tems or, substance or' this. . . , ,-~, ~.. '" .',... :,.. ,., '. - ... . ".

, agr'.e..,ent to any person. judicial or adminIstrative agency or body. business, entilY..C1r

Cls:;ociation or anyon~else for any reason whatsoever, without the prior exprE!ss writt.~

consent of the olher party unless compelled 'to do so by law. It Is expressly agreed t~at

.-
thi:> confid(~nlialily provision is an essential element of this Confidential Billing

, .-
Sattlement Agreement. The parties agree that this Confidential eming SetUement. - . - .

Agr.~~7leryt ~~,nd,p:~9~~.~,~~S._~Dd,~f1:!ri~~!rs }el~J~9 iO_!~th~~~l~_iriitt~~.. ;'~haiG~X-'~
;',_ .'~ ""."" ~"1'''~'''.' __ . __ • '_. _ .. _ ...

~Jbjed k theR~-r~'~~g,:gf the°R.ul8s"dfE~~:iftt~i~fe'de~ftn,a :sta~ril.f~i:·
. . - ._...~:... :,~.~_. ~'.' ',' ot.~;·~;-::~~~·~~=S~.~ ." ~:-~:f:~:~:~?~j~~ ..~ ",?; l.~~'·: ":"? 7·~:.::·:~~·~::~~\ ". -'. _., i··~~.~"" "

7 . In the event either Party has a legal obfigation which requires disclosure
" .'. ,. -"'. - .•...:.

ot' the terms and conditions of this' Confidential Bming Settlement 'Agreement. the par'ty

hisViligthe- obligation Shall immedialely notify the other Party in writing of the nature,
.~ -

scope and source of such obligation So as to ena~le the other Fl;:ii1y, at its option; to '

lake such ;lotion as may be legally permisSible so as to protect the confidentiality

prOVided for in \his agreement,

.e , Th.. Confidential Billing Settlement Agreement constitut.es the entire

agreement betwl1en the Parties. and can only be changed ill a Writing or wrilings

executed by both of the P;;rties, Each of the Par1ies forever waives all risht to assert
, . '. ~

6 Ql10440



-. .

"

thllllhis Confldenliol Billing Settlement Agreement was a result of a mistake in law or in

fae\.

, ~

9 • This Confidential BOling Setllemenl Agreement shall be interpreted and

construed in accordance with the laws of the S~e of Colorado, and shall not be

interpreled in favor or against allY PartY"to this agreement. "

10 . Till! Partie. have' entered'. into this Confidential ,Baling Settlement

Agreement after conferTir1g withl~al coun~~1.

11. If any prOVision of this Confidential Billing Settlement Agreement shotlld
. .

be declared 10 boe unenforceable by any administrative agency or court of law, the, .

r~l11ainder of the Confidential Billing Selilement Agreement shan remain In ful( force ~'nd..
£Offecl. and shall t,e binding upon the Parties hereto as if the invalidated provision wtre

not part of this Confidential BDling S~lUerTlent Agre.ernCllt

12 _ ,Any dai~cO~~b~eiSyor:~:~~ciftb~~~n~~epliii1~:incCOii~~k~
~ ~ ~~~;;"'~~~' ...;~~~;:~.~~:N::.~~~l" c..-:~""...... --.,,".__~~---__.... ~.,. .... '-":Ir_~~""""' _

[his confi~~~1"r~~~:~~~~rr.~!f~~~\\~f~~"~t~l~~!~~""~·;
confidential arbitration conduded by a single 'arbitrator'ellgageCl)n the praCticel!5t Jaw;,--.

. . .. "'. ", ," '., :. ", "·:7)~':;;·.:".··· ._,:,:::~~::~ '~~~?F51~r- ;
under the then current rules of the American BlIr Association, ·The:Federal ArPitra~~'iI'

Act. 9 U,S.C, §§ 1-16, nol state law. sha!1 gove/TI.the ~itrabii'rty of all dispute!>_ .The
. .

nrbitralor shall only have the authority to determine breach of U1is -egreement, 'but shall
, . .',

not have the aLithortty'~ award punitive damages.. The atbl~tor's decision shall be

final and binding and may be entered in any court having jurisdiction thereof. Each

'- . .
pnrty shall bear ILs own costs and attomeys' fees and shall share equally in the fees

:'Jnd expenses o( the arbitrator.

13 - ThE- Parties acknowledge aod agree that they have a legitimate biUing,
....

1
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dispute about lho issues described in this Confidential Billing Settillment Agreement

and thElI the resolution reached in this ag~ement represen!!; a compromise of the
. . . ~

Parties' posmons. Therefore•. the Parti~s agree that resolution of the issues conla1ned

In this agreement cannot be used against the other Party..
• ·.9

14 . Thill. Conndential Billing Settlement Agreement may be exearte~ In

counlerparts and by facsimile.

IN WITNESS THE.~~OF: lhe Partieshavec:ausedth.l;; '-P9p.!iq!'!ntial BRling

Settlement Agreement to be executed a~ of this d~y. "2tfll of Apn1 2000.

U S WEST Communicallons. ',nc.
0"

By: _. .-.::,.~
, 'w

Title: _
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dillpu\e about the Issues desaibed in 1h\s Cci'lfidential Billing SetU~m8nt A;~rnCllt
'. . .' .

and thaI 'he ~!l.Olution read'illd In 1hls ag~nl re~nts a eiimpromae CJf .!h~
. . . .

P-..iTUOS' P06i!iC.". 'Thel'8fore, the Per\let 11g1'1181het·I88OIUllon Df the lAlla COrrlained

In this agreement cannOt be usSd .~ill thi"tiii1.Plir\v.. "". ".', . .." ,~,~.. , . .
...

14.

. - ., ....counterparts and bjfaCsin1Dc.. ' .
• •" .'.'.- ',. ~"':~"~" ..~ -: ~~;"•.:-:..'-;. .,.:,:. -.... '. .~;...."', ~-"':J~ .., •• ,'••_ " ' ....... :.

IN WITNEss nrEREOF. thll PartIes "hive caused thill,'ComJdentialBnnng
• .' .., ., 0(1' . .

Settlemenl Agru",cnt to be DXeCUlec! 8& i:lf Ih~dsy. rz,'\: . at April 2000.

QlI0443
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..

US WEST Servicl! Level Agreement wilh Covad Communications Company

~nbundledLoop Services .' '. .

uS weST i5 cemrr,;,lld to preVIde itS eu~lome~ nallenl ~rvice. In an ellen 10 meel Co",acfs lequest,

und 10 ):rDviae IncreUG(l1tMcS 10 elfler ~·plc\'ider1. II S WEST agrees I/) makt demcnstra!:le

ir!ll,ovemanlS 10 irs ~,o..uicning· ~rW:. perlormaN:e on U'lturuiled 100F', ., order 10 Ie:lch "';Ihd) a

,etscn~~le lime 1/".0 101lOwil'l!l SOMee qcar.ry ~d1l'C$ itllhs melrcpclllinllreu ",riere Cev:aa prolrdes lD

LJ 5 WEST..ve center forecastS.' These qual:ry slat)d;uCS: 1/o()uld ePF'y u~r normal 0llerilling cenai,icn.,

bul 'hey ¥wOuld 1;01 ~6letJish il iev61 01 p"rlo,rr.ar""" 10 be acn:c.cd during pe,iodc·'" .m~,goncy.

c.:J13:;\lcFhe, IlllI"ral d"lSllster, $CHee storm or other e~er,\S ;Jlecting lerge "ulT'ber$ elleleeorrvn"nic;;lions

cuslomers. Toe$V S13ndards would nol a~F!Y unaer eWOlordinary 0; a.!lnotrMJ conditions olopera1Joos

SuCFI es Il'\c~e re!LJIillg f(Om "",til: ~OPFase or slooodcwn, cr during periods 01 c.M! unrest. They "!'C"la not

a~FIf during eve"l$ clJISide Ihe cenlrol or rHl'e~ib~ily of US WEST, sucl1 as caDle ~lS by hrd panies.

val\c.rl.l:m. or t"Ontf~iDn'l'rompted lly ver.Clon: 01 SupFr",rs. The fani.. have agreed \fIa1 U S wt:srs
perfcrmance ""n increase on Slep·levtl increments l'Ji1ll a corrvn'vnef\IIO reaL:1l Ih."" se""c:e le"ef~ ....irhin

~O days..

1. Foe f'rClCeS3

US·WE:STw,u provldc SO% of Ccv.ltl's Firm Crder Conr.'(l',J;lion IFOq dales "";thitt <18 n"...~ 01 ieceipl cl

properly eOfT1l:leted so,..ic.e. l£,queSls lor POTS "nbur.dled loop services. 1\ is ""derslocclltlal InClSC: POTS

SGI\I;CC-< ...11 not r<q""e ieOf' conc,';on'"g .C1;Viry 01 anY:£'or! lload coD or llriclgedlap rlmellal}. US wesr. .. .'

will nOI,ty Co.-ad of ony laCllities shcttage issuos 101 OSL "'l=6ble, ISDN coF"b'e and OS, ""Faole sarYices

""lhin trois same 48·hcur litre period.

Fel OSL C3paDle.ISON capat:le arod OS1 C1F.~1e unbunCled loop services, US WESTwm pro"ioe goo/. 01

ec.~a·s FOC oates wWn 72 hDo.Jl1i <>! JliClilpl 01 properly comFI~led S6,,"C. reque~lS. IU pan elllte 72­

no"r FOC p~,LJ S WEST ""II o,sptch e tachnicIBl1lO ",ellty Itle uistence of suilable laci"".$ priGr 10

fr,,";,,:r.!) CDved lin FOe c1a~.
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, WI.eli (~(;,I,.ics ile a"..~ab:e. US Wt~T win pc.iI:=c ec'cd ...an urobunded loop saMet: Ihaldees ncl

!«,,,ire 'ocr ,ccndillorilng c:onsi::lfnllNilJ, U5 weST. putr~r,ca SI:ln<1ard InleC'al Guide, 6S c.f Maren ':31,

21>00, "'llll.~ 90~. C1llt.e ime. The mnl13,t! inl£tIIOlsy,ift nOt 21=1=!Y il eo"3d requc$'ls :s 2lel c:.:mFle~cn '

Llole. Cll ij Ih. ~lder is deleyed lor'cl.~crr.el cause, er reasons c~lside USW~'STS canuel US WEST ,.,iiI
pl""ioe Co""d Il<dh line Shalltl(J Lfl"';C. (OCUSS 10 rn~ r;gn "pql.-en'oy !pec:.nJ~ ne,lINC~ o:!Jemanl) al Ifa",

~lt/· 0/ lhe lime w.lrhn tlle:n"'''aI~llonh in a'r.y fin•• ~..~ing agrecm~nlbCl\AIeen Cavea and U S WEST.

:., Ilcw SOf\liGG FeJlu~

II 5 \NEST r~~e.s lhe need for .. qu,,~ry F;o,isiorjng prlXl"ss, aM is oorTvniaed)O p,o.id'1tI9 ciicuir:;

•.h~h ~Ie FrOFerly ccnd:lie~, 1.Sled ino ,clcased rict)llha lirGllime. US WEST WIll reduclIlhe

ill' idencc 01 tilil"r. on ne-.. Co,~d C:"ui,• .Io Je~. lto4l\ 10·" f",1"re wi,,",jnl~e li,st30 calenaar ailYs. For­
I:"'f=~ 01 m6llsurorr.Elll, "1i1il",c.· "",,uld be cJLf.,..ed' es U S WEsT lroutl~s. or 'ro\ltles 8Iltibultd"'O U S

. VJ t::Sr bciL~e" and cenln1l ofllU "'lu'ftrlllni. or 10 tJ S WeST eTTlFleyees. 'f":lJ1oJres" .-.o~ld' nOI inc!\ld4._-- .,-
"I,.ir lichts ...1'Iid'1 are inlotTTUiticr.cl", r~lure. or .,outies is.:>l;;ted oLllSids the US WEST networlL.1:_

~. f~cilill,:s PloblernIO

':CVild "eN,ce~leq;'e~s "'h,cll if. nUOfl&.:1. b~I,CUl not be~rrl:lclUl!,d\,~,!,D'l&c~"(;tfa;ii(~. wo,,1d be ",
, . ~.;:: ":',::~,:~j~·::~~:'I~':::'-; :..",.'.' '. '". . . ,..• ", ..~ ~::;-:.;·'.-:~~~.2:.~:~~~..,I!.~~~:~J~'~~Jt""~~~~:';·~i;:;'::' ~~', :..:'. .~

,,,""Ned ihi';'I!.9n,~~<~~"""EJ:r":!l~1d "~~r'P'~'f.~ ~~:( 'I~~f.f,~~~~~~~~~~.<>:::
L<.tlc;lion:nll,U SWEST~" p'ow::s e;e.,ad me tipti~n o,r I=~~:"~!ct lh~e~,~~~~:f,!,,~;:r;.~!.~~~ii.~s

1~l" or-proved l:l'llhe rolevanl SUllo Commi~:;ion. wIlicn U S WEST ,,"~,l CCll)p~!,':.i(l2:'1.,d~~ or ~~s.SO~ pI

1I.LJlirno, Where US WEST hils cornmned to bulk cOnc:ilooing .iic.ertil·"';f~'~yti~s. u'S WE,ST~ p~:Ov,aa

Ccvad Ihe 8d6~onaJ OF~oncl Jelaini"!llJ\ose ",,,,,cj, ,eQuczis Il/'\~' U S WES'y'h8s c~plEiea tria bulk.

",,,,'O,liotlltl9 ~ lliat ~ll1'•. US W.EST win lh..... p,c:ee<s1he se...;caroqucst ana n6i d'rargecolfacllor lha

line ccn<1ilio';;ng. ,In Ihe!e Situalion.: ",here 1he end Usef eu.<'JOmer is :e,.cd by digital Ioep eanier or 011 p~..
~"in. US W'EsT....D r<My eo.,.d "r itJal ~=..aticll'anc pre-ide it VIC o~lion ~l ~uti~in9 ;l'saMee ,~u.Sf
(-:.r an IseN upctl<lloop COtnFli~nl wiu\ TR·:l9J ~l:a~a":~$ a~ US WEST Tectlnical PiJlrlClIJCn 77~9.

II S WEST ..;1. where leochnblly fe~iblo, eirnc, irs.aJl an 2wropri.ln8 ISDN c:arcllorlhose end usa-

• ,,",IOtTl'IS served by oisiQI loop carrier ef FfCo"'dto c'r.olherlSDN opIiorifoflhoso ,.e ...eCl ell 01 Fair gain In

10 days or leES 9C% of lite lime. Where ~ wOoJld not mpoet a currer.l end user eu11Cmer; US WESTwiIJ

I",,'fell" 'I line and 'lZlion ~r.:;1c; in elecr 10 provi:ticlllllo Cc~a serv,!=e lequcSl In 10 da~ or It!!S 90~ 01
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\I:t li/T.e: In a FalaUeI dt,", U S WEST v.;lr I.solve \I'.eu OC;ClIlll'eedJ tiling "'t.",lcI" lor luk ellacll.';e"

..1IlIln \he nlm 60 QYSlll1l'le /NMa' d~tI:ted in !his ?,asraplIlor ncow ~";.ce reoqIJeStS. For ah ~6tv:Ce

'L-qI:l!t'lSlo, IoIIhc!\ 13(:iIo1;e5 eatVlOI te made a~.)laele in lila /T.aMet ~e~rit:6d in 'lnis F=ragra~h. LJ S

wEST wid r.cl;l)r Ccr.ao OIIT".allacl and. lil 1I'.t oFlIon or Cc\.·ea. £/ther F~c'alhe sel'\lice requestc,; a

!E"";~e ,nqully 'SI Dr ar.cel or rEje~ the rer.ice 'eqlleit.

Bss~ on U S WESTs ccrr.m;une'J 10 IToEel 1hC~1l sen.1C.1l F&t!ormancc el&tldillOS. Cevad ccirlrrilS Ul

",ilhC'BWi~.g ii5cppot.i1ion to lIle U 5 We.STJCMt~t ~Igcr. LJ S WEST eckllCol.1edlle~,lhallhil re~It.1;e1\!l

lC~ne'd III It'::' servec le"elagrecrncnl ~re lor 5Cnlemer.1 pLTPcs.Es'Onlr en'ldo net ~~s~.r"Ylepll;·s.:m·

\he pc~ilicn thai Co~ed' "~Iduk. if iI ccntinue:~ 10 &nsa1e ltJs)roOliQcSng. ·Ttlis.5ervi~.!'J.~~~J:~9i~knT is
, , " '..•. '. 7" .. , :! ..:~:l.""".~ .. ,..:;;'!"o;~"':' ..

".01 ir.1Einded 10 malily. 6h6r or "".iv, 2n~ etisling Dr liilUre !fg:il er Cl;IWilo:\Lia! rllC;uiremems llalLr. S '

wrST prc:.nde ~l'IIialln =hcner ir"J' ......1s er tl a ~'OSher S"CCMS r~1e IIIan se, tOM in lhi~ zgreemel\L

CDv:a<l s~;r,cay reselV£S \he riSlhllQ lQlu! pesi,;"ns mr.uz'Y 10 \he resClllJlioosilgieed 10 III Ws servICe

lC"el ~srtemem in apy I"'"re p,~aing bcf<\r~ any SIOlle 01 l.:.d..ral ~(gula,ery"JulilCial pr ac"""'slril~ve

l,ody DrLl III ;"S.... ler .r.lir£~ diff.tent Ic~hs in or.'t.lt.1l.1re FrOCl!«l;~g befCf" any :;\il,e Dr ledc~

'~9l.1:.'cry. jU<licial 0' eaminislnlive body. . -

Ken G Mar",o"

--

...__._-.......-----

Call'lcrone Hemmer

.&.CCl.JIiv. VICe Prc$idem,

Covad CotTvnu~i.c:ns Comp;tlly
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Certificate of Service

I, Lonzena Rogers, do hereby certify, that on this twenty-ninth day of May, 2002,
I have caused a true and correct copy of WorldCom, Inc.'s Comments in the matter of
WC Docket No. 02-89 to be served by United States Postal Service first class postage,
hand delivery and facsimile on the following:

Marlene H. Dortch
Secretary
Federal Communications Commission
Portals II
445 Twelfth Street, SW
Suite TW-A325
Washington, DC 20554

Janice M. Myles
Competition Policy Division
Federal Communications Commission
Portals II
445 Twelfth Street, SW
Room 5-C327
Washington, DC 20554

ff,

David L. Sieradzki
Peter A. Rohrbach
Hogan & Hartson L.L.P.
555 Thirteenth Street, NW
Washington, DC 20554

Qualex International
Portals II
Federal Communications Commission
445 Twelfth Street, SW
Room CY-A257
Washington, DC 20554

~~}lai'~Lo e Rogers .~


